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Introduction
1.1 Parties

This Settlement Agreement for Licensing of the Oroville Facilities (“Settlement
Agreement”) is made and entered into pursuant to Federal E nergy Regulatory
Commission (“FERC”) Rule, 18 C.F.R. § 385.602, by and among:

Alameda County Flood Control & Water Conservation District, Zone 7
Alameda County Water District

American Rivers

American Whitewater

Antelope Valley — East Kern Water Agency

Berry Creek Citizens Association

California Department of Boating and Waterways

California Department of Fish and Game ("Fish & Game")
California Department of Parks and Recreation (“Parks & Recreation™)
California Department of Water Resources (“Licensee” or “DWR”)
California State Horsemen’s Association

California State Horsemen’s Association Region |

Castaic Lake Water Agency

Central Coast Water Authority

Chico Paddleheads

Citizens for Fair and Equitable Recreation

City of Oroville ("Croville”)

Coachella Valley Water District

County of Kings

Crestline — Lake Arrowhead Water Agency

Desert Water Agency

Empire West Side Irrigation District

Feather River Low Flow Alliance ("Alliance”)

Feather River Recreation and Parks District

International Mountain Bicycling Association

Kern County Water Agency

Kon Kow Valley Band of Maidu

Lake Oroville Bicyclist Organization

Littlerock Creek Irrigation District

Metropolitan Water District of Southern California

Mojave Water Agency

Napa County Flood Control and Water Conservation District
National Marine Fisheries Service ("NMFS")

Oak Flat Water District

Oroville Area Chamber of Commerce

Oroville Downtown Business Association

Oroville Economic Development Corporation

Oroville Parks Commission

Oroville Recreation Advisory Committee



Oroville Redevelopment Agency

Oroville Rotary Club

Palmdale Water District

San Bernardino Valley Municipal Water District

San Gabriel Valley Municipal Water District

San Gorgonio Pass Water Agency

Santa Clara Valley Water District

Solano County Water Agency

State Water Contractors, Inc. (“State Water Contractors”)

Town of Paradise (“Paradise”)

Tulare Lake Basin Water Storage District

United States Department of the Interior (“Interior”), on behalf of its
component bureaus

Certain Individuals as identified on the signature page of this Seitlement
Agreement;

each referred to individually as a "Party” and collectively as "Parties.”
The Parties to this Settlement Agreement agree as follows:
1.2 Recitals

1.2.1 Licensee constructed and operates the Oroville Facilities, FERC Project
No. 2100 (“Project”). The Project was developed as part of the California State
Water Project, a water storage and delivery system of reservoirs, aqueducts,
power plants, and pumping plants. The State Water Project makes deliveries of
supplemental water to two-thirds of California's population and over 750,000
acres of agricultural lands. The Project also is operated to provide power
generation, improve water quality in the Sacramento and San Joaquin Delta,
manage Feather River floodwaters, provide recreation, and enhance fish and
wildlife.

1.2.2 The Project operates under a license originally issued by FERC on
February 11, 1957 for a term of 50 years. The current license for the Project will
expire on January 31, 2007. Under requirements of the Federal Power Act (FPA)
and the FERC regulations, Licensee filed a timely application for a New Project
License on January 26, 2005.

1.2.3 After consulting with state and federal resource agencies, Native American
Tribes, local governments, local agencies, nongovernmental organizations, and
the public, Licensee requested and received approval from the FERC to use an
Alternative Licensing Process (ALP) for the relicensing of the Project. The ALP
is intended to expedite the licensing process by combining the prefiling
consultation and federal and State environmental review process into a single
process, and to improve and facilitate communications among participants in the
process. A Collaborative group was formed (Collaborative), which conducted



numerous meetings, reviewed existing data, commissioned and reviewed
additional studies, conducted settlement negotiations, and prepared and relied
on a record of its actions.

1.2.4 This Settlement Agreement is the end product of the Collaborative’s work.

1.3 Effective Date of Settlement Agreement.

Except as provided in Section 1.3.1, this Settlement Agreement shall become
effective upon execution by all Parties listed above and upon approval by
California Department of Finance (“Effective Date”).

1.3.1 Effective Date of Licensee Obligations.

The contractual obligations of the Licensee under any appendix shall become
effective only upon Licensee’s affirmative acceptance of aFinal New Project
License for the Project unless (a) this Settlement Agreement specifically provides
for early implementation; or (b) the Licensee provides Notice that it intends to
withdraw from this Settlement Agreement pursuant to Section 6. While
acknowledging FERC's current policy that the Licensee’s regulatory obligations
become effective upon issuance of a New Project License, the Parties intend that
the contractual obligations shall become effective only upon the Licensee’s
acceptance of a Final New Project License. Within 45 days of the New Project
License becoming Final, Licensee shall provide Notice to all Parties whether it
affirmatively accepts the New Project License and its obligations under this
Settlement Agreement. If Licensee does not timely provide such Notice, the
Licensee shall be deemed to have affirmatively accepted the New Project
License and its obligations under the Settlement Agreement to the extent those
obligations are not modified by the New Project License.

1.3.2 Effective Date of Parties’ Obligations

The Parties’ obligations under Sections 2 through 8, including the obligation to
support this Settlement Agreement in the licensing and related regulatory
proceedings, take effect on the Effective Date.

1.4 Term of Settlement Agreement

The term of this Setflement Agreement shall commence on the Effective Date
and shall coniinue (unless terminated as otherwise provided herein) for the term
of the New Project License plus the term(s} of any annual license(s) that may be
issued after the foregoing New Project License has expired.



1.5 Definitions

1.5.1 Collaborative shall mean the collaborative group that was formed in the
Alternative Licensing Process for the relicensing of the Project.

1.5.2 Commission or FERC shall mean the Federal Energy Regulaiory
Commission.

1.5.3 Consultation shall mean the process by which the Licensee seeks views

through providing drafts of proposals, plans and repoerts, and seeking and
considering comments on such proposals, plans and reports as appropriate from
relevant Parties. Consultation shall not mean consultation under § 7 of the
Endangered Species Act or other federal laws specifically requiring consultation
untess specifically provided.

1.5.4 Disputing Party (-ies) shall mean the Party providing Notice of the dispute,
the Party alleged to have not performed an obligation, and any other Party that
provides Notice of its intent to participate in the dispute resolution.

1.5.5 Federal and State Regulatory Parties shall mean Interior, NMFS, and
Fish and Game.

1.5.6 Final, with respect to the New Project License under this Settlement
Agreement, shall mean Licensee’s acceptance of such license after exhaustion
of administrative and judicial remedies for any challenge which any Party or other
person brings against the New Project License or against any other permit or
approval associated with issuance of the New Project License. Such exhaustion
shall relate only to a challenge: (A) against the New Project License or any
associated approval other than a judicial challenge to the Biological Opinion,
brought within 30 days after issuance of the New Project License; or (B} against
the Biological Opinion, brought in court prior to the expiration of all appeals of the
New Project License.

1.5.7 Final Mandatory Terms and Conditions shall mean conditions required
pursuant to Section 4(e) or Section 18 of the Federal Power Act.

1.5.8 Inconsistent with this Settlement Agreement shall mean:

(i) any material modification to, addition to, or deletion of a Proposed License
Article in the New Project License issued by FERC,; or (ii) any material
modification to or addition to any Proposed License Article in any Final
Mandatory Terms and Conditions, ESA Section 7 Biological Opinions or CWA
Section 401 Certification issued in conjunction with the New Project License; or
(iii) a New Project License issued for a term of less than 50 years. Inconsistent
with this Setilement Agreement shall not mean: (A) the inclusion of standard
articles from the L-Form (as defined by 18 C.F.R. § 2.9) in the New Project
License; (B) FERC's reservation of its authority to require changes to
implementation schedules, plans, or other requirements of any of the New



Project License; (C) the inclusion in any Final Mandatory Terms and Conditions
or CWA Section 401 Certification of the issuing agency’s reservation of authority
to reopen its conditions, provided that the reservation of authority is consistent
with this Settlement Agreement, including Section 4.4, proposed License Article
A109, and the Habitat Expansion Agreement (2006), which is included in draft
form in Appendix F, and provided further that each Party reserves its right to
contest the exercise of such reserved authority at such time as the agency may
exercise the reserved authority; (D) the inclusion in any ESA Section 7 Biological
Opinions of the issuing agency’s criteria for re-initiation of Section 7 consultation
pursuant to 50 C.F.R. § 402.16; or (E) the inclusion in the New Project License or
in any Final Mandatory Term and Condition, ESA Section 7 Biclogical Opinion or
CWA Section 401 Certification, of such reasonable reporting requirements as
FERC or the issuing agency, respectively, determines are necessary to ensure
the Licensee’s compliance.

1.5.9 Licensee shall mean the California Department of Water Resources, the
legal entity to which the Commissicn issues the New Project License for the
Project.

1.5.10 Material New Information shall mean significant and relevant new
information which: (A) for the purpose of the Parties’ obligations before New
Project License issuance, is not in the administrative record for the New Project
License as of the Effective Date; (B) for the purpose of the Parties’ obligations
after New Project License issuance but prior to the New Project License
becoming Final, is not in the administrative record as of the date the New Project
License is issued; or (C) for the purpose of the Parties' obligations after the New
Project License is Final, is not in the administrative record as of the date the New
Project License becomes Final; or (D) for any purpose, was neither in the
administrative record nor otherwise known to the Party who seeks to use the
Material New Information, as of the applicable date.

1.5.11 New Project License shall mean the new License, not to include any

annual license extending the original license, issued by the Commission to the
Licensee pursuant to Section 15 of the FPA for the continued operation of Project
No. 2100.

1.5.12 Notice shall mean a written communication which meets the requirements

of Section 7.11 and any other requirements for notice specifically provided in any
other applicable section of this Settlement Agreement.

1.5.13 Party or Parties shall mean the signatories to this Settlement Agreement.

1.5.14 Project shall mean the Oroville Facilities, licensed to the California
Department of Water Resources as FERC Project No. 2100.

1.5.15 Project Boundary shall mean the external geographic boundaries of the
Project, which enclose all Project lands, waters, works and other features that



have been or may be approved by FERC, and that are subject to FERC
jurisdiction.

1.5.16 Proposed License Article shall mean the terms and conditions set forth
in Appendix A of this Settlement Agreement that the Parties respectfully
recommend the Commission include, without material modification, in the New
Project License issued to the Licensee for the continued operation of the Project.

1.5.17 Public Agency shall mean Licensee, Interior, NMFS, Fish & Game, Parks
& Recreation, Town of Faradise, and City of Croville.

1.5.18 Settlement Agreement shall mean the entirety of this Settlement,
inchuding the Appendices.

1.6 Acronyms

1.6.1 ALP — Alternative Licensing Process

1.6.2 CEQA — California Environmental Quality Act

1.6.3 CFS ~ cubic feet per second

1.6.4 CWA — Clean Water Act

1.6.5 EC — Ecological Committee

1.6.6 ESA — Endangered Species Act

1.6.7 FPA —Federal Power Act

1.6.8 FS— U.S. Department of Agriculture Forest Service
1.6.9 NA - not applicable

1.6.10 NEPA — National Environmental Policy Act

1.6.11 PM&E — protection, mitigation and enhancement measure
1.6.12 RAC — Recreation Advisory Committee

1.6.13 SWP — State Water Project

1.6.14 SWRCB — State Water Resources Control Board
1.6.15 USFWS — U.S. Fish and Wildlife Service

Purpose of Settlement Agreement

2.1 Purpose

The Parties have entered into this Settlement Agreement for the purpose of
resolving all issues that have or could have been raised by the Parties in
connection with FERC’s order issuing a New Project License. While recognizing
that several regulatory and statutory processes are not yet completed, it is the
Parties’ intention that this Settlement Agreement also resolves ait issues that
may arise in the issuance of all permits and approvals associated with the
issuance of the New Project License, including but not limited to ESA Section 7
Biological Opinions, CWA Section 401 Certification, NEPA and CEQA. This
Settlement Agreement also enhances the mutual benefits of the Project for the
Licensee, Project beneficiaries, local community, and other Parties. Pursuant to



the Parties’ various rights, authorities, and responsibilities under Sections 4(e),
10(a), 10(j), and 18 of the Federal Power Act, as well as other statutory and
regulatory authorities and implied powers, this Settlement Agreement establishes
the Licensee’s obligations for the protection, mitigation and enhancement of
resources affected by the Project under the New Project License. It also
specifies procedures to be used among the Parties to ensure that implementation
of the New Project License is not Inconsistent with this Settlement Agreement,
and with other legal and regulatory mandates. For these purposes, the Parties
agree that this Settlement Agreement is fair and reasonable and in the public
interest, consistent with the standards under the FPA. Except as specifically
provided below, each of the Federal and State Regulatory Parties agrees that the
Licensee’s performance of its obligations under this Settlement Agreement will
be consistent with and is intended to fulfill the Licensee’s existing statutory and
regulatory obligations as to each Federal and State Regulatory Party relating to
the relicensing of the Project. The Parties further agree that this Settlement
Agreement provides sufficient PM&Es for FERC to find a balance of beneficial
uses as required under Section 10 of the FPA.

2.2 No Precedent for Other Proceedings

This Settlement Agreement is made with the understanding that it constitutes a
negotiated resolution of issues relating to the New Project License, operation of
the Project, and local community concerns related to the Project. Accordingly,
this Settlement Agreement shall not be offered against a Party as argument,
admission or precedent in any mediation, arbitration, litigation, or other
administrative or legal proceeding that does not involve or relate to the New
Project License or the operation of the Project. Further, no Party shall be
deemed to have approved, admitted, accepted, or otherwise consented to any
operation, management, valuation, or other principle underlying any of the
matters covered by this Settlement Agreement, except as expressly provided
herein. With respect to any mediation, arbitration, litigation or other
administrative or legal proceeding involving or relating to the New Project
License, the Parties rights and responsibilities shall be as set forth in this
Settlement Agreement. This Section shall survive any termination of this
Settlement Agreement.

Compliance with Legal Responsibilities and Reservations of Rights

3.1 Public Agency Parties

Except as otherwise provided in this Settlement Agreement, by entering into this
Settlement Agreement, each Party that is a Public Agency represents that it
believes and expects that: (A) the Proposed License Articles set forth in
Appendix A satisfy the statutory, regulatory, or other legal requirements for the
protection, mitigation, and enhancement of natural resources, water guality,



recreation, and cultural and historic resources affected by the Project under the
New Project License; and (B) the Public Agency’s statutory, regulatory, or other
legal responsibilities are, or can be, met through approval without material
modification of this Settlement Agreement and subsequent implementation of the
New Project License. This representation applies only to those requirements that
the Public Agency administers.

3.1.1 Nothing in this Settlement Agreement is intended or shall be construed to
be an irrevocable commitment of resources or a pre-decisional determination by
a Public Agency. After the Effective Date of this Settlement Agreement but prior
to the issuance of the New Project License, each Public Agency shall participate
in the relicensing proceeding, including environmental review and consideration
of public comments, as required by applicable law. Further, NMFS and USFWS
shall consult with FERC and the Licensee under the ESA. Each Public Agency
shall give consideration to any new information arising in the relicensing
proceeding or ESA consultation, as required by applicable law.

3.1.2 Nothing in this Settlement Agreement is intended to, or shall be construed
to, affect or limit the authority or obligation of any Party to fulfill its constitutional,
statutory, and regulatory responsibilities or to comply with any judicial decision or
order. Among other things, as provided in Section 1.5.8, this reservation permits
a reservation of authority in the New Project License or any Final Mandatory
Term and Condition, or Section 401 Certification, or inclusion in any ESA Section
7 Biological Opinion of the issuing agency's criteria for reinitiation of Section 7
consultation pursuant to 50 C.F.R. § 402.16; provided that each other Party
reserves its right to contest the exercise of such reservation. Notwithstanding this
Section, any reservation of authority pursuant to Sections 4(e) or 18 shall be
consistent with the provisions of this Settlement Agreement, including Section
4.4, proposed License Article A109, and the Habitat Expansion Agreement
(2006), which is included in draft form in Appendix F.

3.2 Future Relicensings

Nothing in this Settlement Agreement is intended or shall be construed to affect
or restrict any Party’s participation in or comments about the provisions of any
future relicensing of the Project subsequent to the current relicensing, or any
other project licensed to the Licensee under the Federal Power Act.

Settlement Agreement Commitments and Implementation

4.1 Parties Bound by Setllement Agreement

The Parties shall be bound by this Settlement Agreement for the term stated in
Section 1.4, provided the New Project License is not Inconsistent with this



Settlement Agreement. However, Interior is not a Party to Appendix B of this
Settlement Agreement.

4.2 Final Mandatory Terms and Conditions and Section 10{a) and 10(j)
Recommendations

4.2.1 Protection, Mitigation, and Enhancement Measures o be included in Final
Mandatory Terms and Conditions and Section 10(a) and 10(i Recommendations

4.2.1.1 Except as ic Material New Information, the Parties agree:

(a) Final Mandatory Terms and Conditions and other recommendations under
FPA sections 10(a) and 10(j) shall not be Inconsistent with this Setttement
Agreement;

(b) except as provided in Secticn 4.3.1, any information, comments, or
responses to comments filed in the context of this relicensing process shall
not be Inconsistent with this Settlement Agreement;

(c) they will use reasonable efforis to obtain a FERC order approving this
Settlement Agreement and issuing a New Project License not Inconsistent
with this Settlement Agreement in a timely manner; and

(d) they will support, in all relevant regulatory proceedings in which they
participate, requlatory actions not Inconsistent with this Settlement
Agreement.

4.2.1.2 Limitation on Pariies to Revisit Settlement Agreement Provisions. No
Party will use any Material New Information generated in the environmental
review, public comments, or otherwise in this relicensing process to revisit the
compromises inherent in this Settlement Agreement for the purpose of improving
its bargained-for benefits. Instead, a Party may use such information to submit
Section 10(a) and 10(j) recommendations or comments Inconsistent with this
Settlement Agreement only if it believes in good faith that such information
significantly undermines this Settlement Agreement, taken as a whole for the
affected Party, and significantly affects the adequacy of the Proposed License
Articles under Sections 10(a) or 10()).

4 2.2 Final Mandatory Terms and Conditions Inconsistent with Settlement
Agreement

4.2.2.1 As provided in Section 4.2.1, the Federal and State Regulatory Parties
intend that any Final Mandatory Terms and Conditions submitted to FERC in
connection with the issuance of the New Project License will not be Inconsistent
with this Settlement Agreement, and shall contain a statement regarding whether
they are consistent with this Settlement Agreement. If the Forest Service



submits final 4(e) condifions to FERC that are in all material respects consistent
with the draft 4(e) conditions attached io this Settlement Agreement as Appendix
E, the Parties agree that those final 4(e) conditions will not be considered
Inconsistent with this Settlement Agreement.

4.22.2 If any of the Final Mandatory Terms and Conditions are Inconsisient with
this Settlement Agreement, this Settlement Agreement shall be deemed modified
to conform to the inconsistency unless a Party provides Notice o the other
Parties that it objects 1o the inconsistency and initiates dispute resolution within
30 days after the date the inconsistent terms or conditions are filed with FERC.

4.2.2.3 The Disputing Party may, in addition and to the extent provided by
applicable law, seek administrative and/or judicial review of any action by a
Federal or State Regulatory Party that is Inconsisient with this Settlement
Agreement. The Parties shall follow the dispute resolution process to the extent
reasonably practicable while any such appeal of an inconsistent action is
pursued. If a Party has filed for administrative rehearing or judicial review and
the Parties subsequently agree to modify this Settlement Agreement to conform
to the Federal or State Regulatory Party’s action, the filing Party or Parties shall
withdraw the petition or dismiss the judicial action, or recommend such
withdrawal or dismissal, as appropriate.

4.2.2.4 Except as provided in Section 4.6.5.4 for omissions based on jurisdiction
or if the Settlement Agreement is terminated pursuant fo Section 6.6, if any Final
Mandatory Terms and Conditions are Inconsistent with this Settlement
Agreement after a final and non-appealable administrative or judicial decision,
this Settlement Agreement shall be deemed modified to conform {o that decision.

4.2.2.5 Regarding any Mandatory Terms and Conditions filed with FERC
pursuant to this Section that are not Inconsistent with this Settlement Agreement,
each Party waives any right it may have to request an agency trial-type hearing
on issues of material fact under Sections 4(e) and 18 of the Federa! Power Act
and to propose alternatives under Section 33 of the Federal Power Act. The
Parties shall not support any trial-type hearing requested by any non-party and
will make reascnable efforts to support Interior, NMFS, and the Forest Service,
as appropriate, if a trial-type hearing is requested by any non-party. If a non-
party requests a trial-type hearing, the Parties may intervene in the hearing to
support this Settlement Agreement. Notwithstanding the above, each Party
reserves their rights to request a trial-type hearing or propose alternatives with
respect to a Section 18 prescription if NMFS or USFWS submits such a
prescription pursuant to the Habitat Expansion Agreement or otherwise.
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4.3 ESA and Magnuson-Stevens Act Consultation

4.3.1 Biological Opinion/EFH Conservation Measures

The Licensee has been designated as FERC’s non-federal representative for the
purposes of preparing (a) a Bioclogical Assessment under the ESA, which will
serve as FERC's draft Biological Assessment; and (b) an essential fish habitat
(EFH) Assessment, which must be provided to NMFS to begin EFH consultation
under the Magnuson-Stevens Fishery Conservation and Management Act. If
FERC adopts the provisions of this Settlement Agreement as the proposed
action in its draft NEFA document, such proposed federal action shall be the
basis for the Section 7 consultation between FERC and NMFS, and FERC and
interior, and any biological opinion relating to the New Project License shall
address and evaluate such provisions. If FERC adopts the provisions of this
Settlement Agreement as the proposed action in an EFH Assessment, NMFS will
evaluate such provisions and provide FERC with recommended EFH
conservation measures based on such provisions. As of the Effective Date of
this Settlement Agreement, NMFS and Interior represent that they enter into this
Settlement Agreement believing that the information in the record supports the
PM&E measures provided herein. However, NMFS and Interior are not making a
pre-decisional determination of the outcome of any consultation and expressly
reserve the right to take such future action or to issue such terms and conditions
in any Biological Opinions and Incidental Take Statements as necessary to meet
their obligations under the ESA. Further, NMFS expressly reserves the right to
recommend such EFH conservation measures as necessary to meet its
obligations under the Magnuson-Stevens Act.

4.3.2 Biological Opinion Inconsistent with Settlement Agreement

4.3.2.1 Consistent with Section 4.3.1, NMFS and Interior anticipate that
the measures contained in this Settlement Agreement will be adequate to
avoid a jeopardy finding and minimize any incidental take occurring as a
result of implementation of this Settlement Agreement for species
presently listed as threatened or endangered, and that any measures
contained in the Biological Opinion will not be Inconsistent with this
Settlement Agreement, and the Biological Opinion shall be accompanied
by a statement regarding whether it is consistent with this Settlement
Agreement.

4.3.2.2 If any Biological Opinion issued pursuant to Section 7 of the ESA
is Inconsistent with this Settlement Agreement, this Settlement Agreement
shall be deemed modified to conform to the provisions of the Biological
Opinion, unless a Party provides notice to the other Parties that it objects
to the inconsistency and initiates dispute resolution within 30 days after
the Biological Opinion is filed with FERC.
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4.3.2.3 The Disputing Party may, in addition and to the extent provided by
applicable law, seek administrative and/or judicial review of any Biological
Opinion that is Inconsistent with this Settlement Agreement; such
rehearing shall be filed with FERC within 30 days of the issuance of the
New Project License or judicial review shall be filed in court within 90 days
of the issuance of the New Project License or the Biological Opinion,
whichever is later. The Parties shall follow the dispute resolution process
to the extent reasonably practicable while such administrative or judicial
review is pursued. If a Party has filed for administrative rehearing or
judicial review of any provision of the Biological Opinion that is
Inconsistent with this Settlement Agreement and the Parties subsequently
agree to modify this Settlement Agreement to conform to the inconsistent
provision, the filing Party or Parties shall withdraw or dismiss the
administrative or judicial action, or recommend such withdrawal or
dismissal, as appropriate.

4.3.2.4 Except as provided in Section 4.6.5.4 for omissions based on
jurisdiction or if the Settlement Agreement is terminated pursuant to
Section 6.6, if any Biological Opinion is Inconsistent with this Settlement
Agreement after a final and non-appealable decision on the adminisirative
or judicial action, this Settlement Agreement shall be deemed modified to
conform to the final decision.

4.4 Habitat Expansion Agreement

The Parties agree that the Licensee’s obligations with respect to the blockage or
passage of fish are satisfied if the Licensee enters into and complies with a final,
signed agreement on Habitat Expansion in substantial conformity with the draft
agreement dated March 9, 2006, attached to this Settlement Agreement as
Appendix F.

NMFS and Interior will exercise their authority to prescribe fishways pursuant to
Section 18 of the Federal Power Act by reserving that authority during the term
of the license. Such reservation will be exercised only as provided in the Habitat
Expansion Agreement (2006), which is provided in draft form in Appendix F, and
will be finalized, signed and submitted to FERC before FERC acts on proposed
License Article A109. In addition, the Parties recognize and agree that NMFS
and Interior may include in their reservation of authority that is submitted to
FERC the ability to modify that reservation, and may prescribe fishways, in the
event that the Habitat Expansion Agreement and the underlying agreement
between Pacific Gas and Electric Company and the Licensee are not executed
within 30 days following FERC's issuance of a Final EIS. Iif NMFS and Interior
submit reservations of their authority to prescribe fishways that are in all material
respects the same as proposed License Article A109 and consistent with this
Section, the Parties agree that those reservations of authority will not be
considered Inconsistent with this Settlement Agreement.
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4.5 CWA Section 401 Cerdification

4.5.1 Protection Mitigation and Enhancement Measures Recommended o be
included in CWA Section 401 Certification

The Parties shall respectfully request that the California State Water Resources
Control Board accept and incorporate, without material modifications, as
conditions to the Section 401 Certification, all the PM&E measures stated in
Appendix A of the Settlement Agreement that are within the California State
Water Resources Conirol Board's jurisdiction pursuant to Section 401 of the
CWA and the Porter Cologne Water Quality Control Act. The Parties shall further
request that the California State Water Resources Control Board not include as
conditions to the Section 401 Certification additional conditions that are
Inconsistent with this Settlement Agreement.

4.5.2 Section 401 Certification Inconsistent with Settlement Agreement

4.5.2.1 If the California State Water Resources Control Board denies the
Licensee's application for Section 401 Certification for the Project, the
Parties agree such a denial shall be considered Inconsistent with this
Settlement Agreement. If the California State Water Resources Control
Board issues the Section 401 Certification and any provision of the
Section 401 Certification is Inconsistent with this Settlement Agreement,
this Settlement Agreement shall be deemed modified to conform to the
provisions of the Section 401 Ceriification, unless a Party provides notice
to the other Parties that it objecis to the inconsistency and initiates dispuie
resolution within 30 days after the issuance of the Section 401
Certification.

4.5.2.2 The Disputing Party may, in addition, file a petition for
reconsideration under California Code of Regulations, title 23, sections
3867-3869, and/or judicial review, of any provision of the Section 401
Certification that is Inconsistent with this Settlement Agreement; such
petition must be filed within 30 days of the issuance of the Section 401
Certification. The Parties shall follow the dispute resolution process, if
appropriate, to the extent reascnably practicable while such petition or
judicial review is pursued. If a Party has filed for administrative rehearing
or judicial review of any provision of the Section 401 Certification that is
Inconsistent with this Settlement Agreement and the Parties subsequently
agree to modify this Settlement Agreement to conform to the inconsistent
provision, the filing Party or Parties shall withdraw the petition or dismiss
the judicial action, or recommend such withdrawal or dismissal, as
appropriate.
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4.5.2.3 Except as provided in Section 4.6.5.4 for omission based on
jurisdiction or if the Settlement Agreement is terminated pursuant to
Section 6.6, if any provision of the Section 401 Certification is Inconsistent
with this Settlement Agreement after a final and non-appeaiable decision
on the petition or judicial action, this Settlement Agreement shall be
deemed moedified to conform to the final decision.

4.6 New Project License

4.6.1 Support for Issuance of New Project License

To the extent permitted by applicable law, ail Parties shall support and advocate
through appropriate written communications to FERC, Forest Service, applicable
bureaus within Interior, NMFS, and SWRCB this Settlement Agreement and the
PM&E measures stated in Appendix A hereto. Subject o Sections 4.2.1, 4.3.1,
and 4.5.1, the Parties agree not to propose, support, or advocate proposed
PM&E measures, or license conditions Inconsistent with this Settlement
Agreement.

4.6.2 Term of New Project License

The Parties agree to respectfully recommend to FERC that the term of the New
Project License be 50 years.

4.6.3 Comments on the NEPA Document

The Parties respectfully request that FERC Staff include Staff's recommended
License Articles in the draft or final NEPA document for comment. The Parties
shall comment on any recommended License Articles which, if approved in the
New Project License, would be Inconsistent with this Settlement Agreement, in
an effort to resolve such potential inconsistency before the issuance of the New
Project License.

4.6.4 PM&E Measures Recommended to be Included in New Project License

Subject to Sections 4.2.1, 4.3.1 and 4.5.1, the Parties shall respectfully request
that FERC accept and incorporate, without material modification, as license
articles, all the PM&E measures stated in Appendix A of this Setilement
Agreement. Subject to the same limitation, the Parties shall further request that
FERC not include in the New Project License articles that are Inconsisient with
this Settlement Agreement. The Parties shall respectiully request that measures
and actions agreed to among the Parties as set forth in Appendix B not be
incorporated in the New Project License.
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4.6.5 New Project License Inconsistent with Settlement Agreement

4.6.5.1 Consistency of Final License with Agreement. If the New Project License
issued by FERC, either initially or following conclusion of any rehearing or
judicial review, is Inconsistent with this Settlement Agreement, this Settlement
Agreement shall be deemed modified to conform to the inconsistency, unless a
Party provides notice to the other Parties that it objects to the inconsistency and,
if appropriate, initiates dispute resolution within 30 days after the date of the
FERC Order.

4.6.5.2 Disputing Inconsistencies. The Disputing Party may, in addition, if they
have intervened in the FERC relicensing proceeding, petition FERC for
rehearing or seek judicial review of any New Project License article, or omission
of any PM&E measure stated in Appendix A, that is Inconsistent with this
Settlement Agreement. [If any Party or non-party seeks rehearing or judicial
review, the Licensee may seek a stay or an extension of time of the New Project
License or other order. The Parties shall follow the dispute resolution process
while any such rehearing, appeal or request for stay or extension is pursued.
Any Disputing Party may ask FERC or the court to defer action on the merits of
any rehearing request or appeal while dispute resolution is pursued. If a Party
has filed for administrative rehearing or judicial review and the Parties
subsequently agree to modify this Settlement Agreement to conform to the
inconsistent action, the filing Party or Parties shall withdraw the appeal or
recommend such withdrawal as appropriate.

4.6.5.3 Maodification of Agreement if Inconsistency. Except as provided in
Section 4.6.5.4 for omission based on jurisdiction and Section 4.6.5.5 for
inclusion based on jurisdiction, or if the Settlement Agreement is terminated
pursuant to Section 6.6, if an article in the Final New Project License is
Inconsistent with this Settlement Agreement, this Settlement Agreement shall be
deemed modified to conform to the final decision.

4.6.5.4 Omission Based on Jurisdiciion. If the New Project License does not
contain all the PM&E measures stated in Appendix A because FERC expressly
determines that it does not have jurisdiction to adopt or enforce the omiited
PM&E measures, this Settlement Agreement shall not be deemed maodified to
conform to such omission, and such omission shall not be used as the basis for
dispute among the Parties; provided that any PM&E measure that FERC
excludes from Appendix A based on a lack of jurisdiction shall be automatically
included in Appendix B without material modification (including all funds needed
to carryout or implement any such PM&E measure) and such inclusion shall not
result in any reduction of funds already allocated under Appendix B.

4.6.5.5 Inclusion Based on Jurisdiction. If the New Project License includes
PM&E measures stated in Appendix B of this Settlement Agreement because
FERC determines that such measures are within FERC's jurisdiction to enforce,
such action shall not be considered Inconsistent with this Settlement Agreement
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provided there is no material change to the PM&E measure other than its
inclusion in the New Project License. However, Parties may not assert in any
regulatory forum including FERC that any PM&E measures in Appendix B of this
Settlement Agreement should be included in the New Project License.

4.6.6 Requests for Stay or Extension of Implementation

The Parties support this Settlement Agreement and acknowledge that the
operations of the Project as provided for in this Settlement Agreement are
important to the Licensee’s ability to fund the implementation of the PM&E
measures and ensure the resource benefits provided for in this Settlement
Agreement. The Parties recognize there may be challenges to the New Project
License. As a result of such a challenge, the Licensee may at its discretion
request from FERC or a court a stay or extension of implementation of any
measure, action, or activity for so long as the New Project License is subject to
administrative or judicial review. The other Parties will endeavor to support the
Licensee’s request to FERC for a stay or extension. If a Party cannot support the
request for a stay or extension, that Party may oppose the request for a stay or
extension only if:

(1) The challenge, if successful, would not add material requirements to the New
Project License; or

(2) The scope of the request for stay or extensionis not reasonably justified by
the nature of the challenge. The scope of the request would be deemed
reasonably justified if the magnitude of the request for stay or extension were
comparable to the magnitude of risk posed by the challenge, and either (a) the
stay or extension relates to the challenge or to measures physically or
biologically linked to the challenge, or (b) the requested stay or extension of time
relates to measures that would result in material capital cost to the Licensee or
that would materially affect Project generation, operations, or economics; or

(3) The stay or extension is inconsistent with that Party’s responsibility under law
or regulation; or

(4) The Licensee challenges the New Project License and the opposing Party
reasonably disagrees with the Licensee’s determination that the New Project
License being challenged is Inconsistent with this Settlement Agreement.

If the Licensee intends to seek a stay or extension, the Licensee shall contact the
other Parties and make reasonable efforts to meet with the other Pariies to
explain and discuss the scope and extent of any such request for stay or
extension. If any Party opposes a request for stay or extension, that Party shall
contact the other Parties and make reasonable efforts to meet with the other
Parties to explain and discuss the scope and extent of any opposition.
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4.7 Cooperation Among Parties

The Parties shall cooperate in the implementation of this Settlement Agreement
and the New Project License. No Party shall exercise discretion in a manner that
resulis in an action or requirement that is inconsistent with the Settlement
Agreement unless necessary to comply with statutory, regulatory or other legal
responsibility; in which event, the Party shall provide timely notice to other
Parties of this obligation in order to permit Dispute Resolution as provided in
Section 5 of this Settlement Agreement.

4.8 Support for Implementation

Upon notification by the Licensee of the need therefore, the other Parties shall
provide written communications (or orally, in the event written communication is
impossible to obtain due to reasons outside a Party's control) of support in any
administrative approval process that may be required for implementation of this
Settlement Agreement or related articles of the New Project License, subject to
available agency resources and agency authority. The preceding sentence shall
not apply io the Federal or State Regulatory Party exercising the authority or to
the Federal or State Regulatory Party not participating in the proceeding. All
Parties are encouraged to intervene in the relicensing proceeding at FERC and
support this Settlement Agreement.

4.9 Defense against Conditions Inconsistent with This Settlement Agreement or
Amendment

If a Party files a pleading or other document before FERC or another Regulatory
Agency advocating a condition Inconsistent with this Seitlement Agreement ora
proposed amendment to the New Project License which is not based on Material
New Information as provided by Section 4, any other Party may defend by: (a)
stating its opposition to the condition Inconsistent with this Settlement Agreement
or proposed amendment; (b) requesting that FERC or other Public Agency
disapprove the condition Inconsistent with this Settlement Agreement or
proposed amendment; and (c) explaining what other reasonable conditions
should be included in and/or excluded from the New Project License if the
condition Inconsistent with this Settlement Agreement or proposed amendment is
approved. Since the Parties recognize that a dispute that results in the defense
described in (c) may threaten the viability of this Settlement Agreement or may
result in an action for specific performance pursuant to Section 5.3.2, the Parties
affirm their commitment to make best efforis to resolve any such dispute
regarding advocacy of a condition Inconsistent with this Settlement Agreement or
proposed amendment in a timely manner to avoid such results. The Parties
recognize that advocacy of conditions Inconsistent with this Settlement
Agreement or proposed amendments based on Material New Information is
permissible as described in Section 4.
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4.10 Flood Control

The Parties agree that the Licensee pursuant to proposed Article A130, wilt
comply with the rules and regulations prescribed by the U.S. Army Corps of
Engineers. The Parties reserve the right to present evidence or argument
relative to the impacts posed by any flood control proposal raised by any
intervenor or otherwise before the Commission or the U.S. Army Corps of
Engineers.

4 11 R