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7A 7431 I MERCED IRRIGATION DISTRICT
1% 389

WATER & POWER

March 15, 2016

Subject: Second Amended Notice of Consent to Use Land; Merced County Recorder’s
Office Document Number

Dear

| have received your recent correspondence regarding the above referenced document
purporting to grant to MID a right-of-way conditioned upon, among other things, delivery to
your family trust certain amounts of surface water annually. It appears you have changed the
purported conditions of use to the provision of water under certain water year types together
with carryover storage levels in Lake McClure. This is a significant change from the last
document you filed with the Recorders Office.

In any event and regardless to the document you have filed or the purported conditions you bﬂ““ﬂ&f
assert, we have discussed at length previously and on several occasions that the District’s T
position has not changed with regards to its ownership interest in the land described in your le (]
Notice of Consent or Second Amended Notice of Consent. | am not aware of any cperm—— . /ﬂu,grlﬂ-
issues involving this land, nor am | aware of any damage that has occurred to any of your hj}é’ ﬂ\ﬂ”f

property. If there are operational concerns or damage that has occurred, please contact me | b ho ¥
immediately so that we can resolve any such issues. W 4-,; LW

L A=
As you are aware, MID and/or its predecessors-in-interest have used the subject right-of-way “ ON u,t’ﬁt/
for decades and thus established a prescriptive easement. [W)a Al D
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“To obtain a prescriptive easement, [claimants] or their predecessors must have used the
property “for the statutory period of five years, which use has been (1) open and notorious; (2)
continuous and uninterrupted; (3) hostile to the true owner; and (4) under claim of right.” (King
v. Wu (2013) 218 Cal. App. 4th 1211, 1214.) “Periods of prescriptive use by successive owners
of the dominant estate can be “tacked” together if the first three elements are satisfied.”
(Windsor Pac. LLC v. Samwoaod Co. (2013) 213 Cal. App. 4th 263, 270.)

Your attempt to grant “permission” to MID, whether such “permission” was conditional or not,
had no effect on the prescriptive rights already obtained. (See, e.g., Jordan v. Worthen (1977)
68 Cal.App.3d 310, 326.) In other words, while a prescriptive right may not be established
through permissive use, an already-established right cannot be defeated through subsequent

permissive use.

To be clear, the District does not intend to treat your property differently from any other

property in the District. You will not receive water annually as demanded in your recorded ) \
document, and no other special benefit or District obligation identified in your document will ﬂ " i
be honored. Since your property is located in the District’s Class 2 service area, your property is }%.()J&’P

entitled to receive 50% of the surface water made available to the District’s Class 1 service area. %de
As you know, this determination is made each year by our Board of Directors. Please note that (f[ﬂ)’vv
under no circumstances will MID’s continued use of its prescriptive easement constitute // { e W
agreement in any way with any condition(s) purportedly imposed by the permissive use ‘

documents, or any other document/agreement. ’ 22 ’Zl(i}

NE
In closing, the above-referenced document potentially clouds MID’s title to the subject @b :fw Z%)
property. Please consider this a second demand that you immediately record a rescission of t‘\c l.‘ \xf'?
said document. In the absence of immediate rescission of the purported permissive use ,U } Li
documents, the District will have no choice but to consider all of its legal options moving J/ 'N; )
forward. /H., ; ‘Q@%
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